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' ‘ Respondent. - - _ | BUPREME COURT OF APPEALS

i OF WEST vRIGHHA

STATE’S RESPONSE TI0 DEFENDANT'S PETTTION FOR
" WRIT OF PROHIBITION AND APPEAL OF SANCTIONS

Pz:ti-tio'ner ﬁi:d a Petition for Wﬁt of Prohi‘oiﬁan and Appeal of _Sé.nctions, requesting this
Court to issue a.Writ_..of Pro_hibi‘tiori agaiﬁst Resﬁondent o prevént' h’im. from ;etrying _thé’ case
agaiﬂst Petitioner’s client and to oyertum the assessment of couﬁ costs again_ét Petitioner. Now
: cdrﬁes Respondeht ‘with this Resp-onse. ' ” |

F.act;lﬁl and Prééédural History

Petitioner, Paul S. Detch, represented the défendant in the case State of West Virginia v. .

Terron God&ey.’ Mr. Godﬁ*ey was charged with séﬁual assault in the third degree. The trial
| -began on _Janﬁary 10, 2007. Re_sp.ondcnt was the presidiﬁg judge. The jury was empanelied,
opehiﬁg statements were made and testim pry began'. f’riof to the jury returning on the second
day 6f ihe tﬁal, January 11, 2007, the pariies argued over the ad-:rﬁséibility qf certain_defenseﬁ
witnesses who had not been disclosed to the State prior to trial. Follbﬁi;ig a léngthy colloquy on
lthe record between Judge Rowe and Mr. Detch, it became painﬁllly clear that Mr. Detch was ili-
prepared to proceed with the trial. |
Mr. Detch admitied on the record that he had not intérviewed any of the State’s

witnesses prior 10 triat and that he 'héd‘ essentially ignored the State’s discovery requests. He told

Judge Rowe, “The State responded with g [discovery] request, and to be quite frank, had a bunch

! Greenbrier County Circuit Court, Case Number 06-F-101.
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. .O_f things ﬁth experts and I, to be quite frﬁnic, kmd of overk}pked i {T.R. Januai'},f 113_-2_007_5 P '
4). He argued that h? had no ;:)bligation tojcomply with the Stfit_f:’_s cii_scoycry re'_quest uniess the
State c_:ompﬁed Wiﬁl 'his; ({d. atP. 5). Yet, he never ﬁled a motion to compel discovery é.nd nevef .
once comﬁlainéd’ that the State h;ad not éomplied with digcovery until i'hé _rﬁoming of the second | |

: day of trial. Even then, his oualy argume-nt was that ﬂ‘lé -Sta“.te had provided an incomplete address N
of thc. alie'qu victim. 'Th.is- argument was trrelevant,. as Mr Detch admitted that he never evéh
attempted to jqferview her and did not eveh discover tﬁat the address was inacpu}ate unti_i the
_“;z'vi'tﬁe;ss'tes'tiﬁed on the first day of trial. (Jd. at P. 6). Furthermore, Judge Rowe spcci_ﬁoally . |

- asked if thé State had ac{ively- preve_nfed h~im from interviewing the aﬂeged_ Vicﬁm, and Mr,
Detch admitted that they had not. Specifigally, Judge va?e asked, “[D]id the State prevent ydu
' from interviewing this young lady, [the alleged victim]?” (Jd. at P. 16). Mr. Detch replied, “No,
I didn’t maké. any attempt to particularly do it...” (/). Not only did Mr. Detch fail to interview
 the alleged victim prior to trial, he admittgd that h’e had not even interviewed his own witnesses

until the day of the trial. (/2. at P. 10).

Mr. Detch did not provide a witnjis list to the State but was planning on calling at least
three witnesses in addition to the defendagt. He argued that he had no obligation to disclose
these wimessés because they were b_nly-bning called as rebuttal witnesses to impeach the alleged
victim’s teétiﬁmny. (Id atP. 8-9). This is simply inaccurate.

The Defendant was charged with é.exual assault in the third degree, pursuant to West
Virginia Code Section 61—83-5(&)(2), for engag.ing in seﬁual intercourse vs_r'ifh a person less than
sixteen yéars of age. Pursuant o West Vi rginia Code Secﬁoh 61 -SB--12(a), itisan afﬁrrﬁative

defense to this crime if the Defendant did|not know that the victim was under the age of sixteen, -

" Mr. Detch planned on using th.lS affirmatijve defense. He admitted in his opening statement and
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in fact engaged in sexual intercouxsé with the alléged :

victim but that he reasonably thought she Was over sixteen at the time. His thres witnesses were

to testify exactly to this fact; that the alleged victim had told ther that she was over the age of

 sixteen prior to the act, Certaiﬁly fhis testi
.b.ut it .wa.s‘ simply 70f rebuttal testimoﬁy.r I
defenée, and as such was part of Defeﬂdaﬁ
t'h-e State prior- to trial. Even.supposin.gzthe
alleged viétim;s téstimoﬁy, Judge Rowe a

" with extrinsic evidence.
Mr Detch argued that tﬁe State kng

had iésued s‘ublioenas. .against them. Hows
a:lld Mr. Detch said, “I._thought my secrefa;
the record, it clearly showed that Defenda

and Judge Rowe noted this on the record.

OBy Woula have cdnﬂié’ied with the alleged vi_cﬁm’s,

A w’és-testimony to Supéort the Defendant’s affivmative -
s case in chief. Those witn_asscs- must Be disclosed to
sé witnesses vx;gre rebuttal witne'ssels to impeach the.

curately stated that it is impermissible to impeach

pw that he intended to c,ail the witnesses because hé '-
ver, the Sté\fe said they never received a Sﬁbpoeﬁa list
'y delivered it[.]” (Jd. at P. 18). Upon examination of
ht's subpoena list had not been served upon the State,

(Id.).

After the lengthy discussions on &% record, Jﬁdge Rowe was justifiably convinced that

Mr. Detch had not properly prépared for ts
receiving ineffective assistance of counsel
could not allow the trial to proceed and he

| Judge Rowe stated:

ial, Judge Rowe found that the Defendant was
from Mr. Detch. Because of this finding, Judge Rowe

declared a mistrial. (/d. at P. 27-28). Specifically,

As I understand your argument anE-;vhat you have represented today, you have not

_properly prepared your case and I

going to declare a mistrial, because to let this

proceed, at this point, I think you would be — have rendered ineffective assistance of
counsel to your client. I'm going {o assess the cost of this frial against the defense and

declare a mistrial becanse, obviously, you didn’t do your job. And for me to allow this
case to proceed we’d be looking at another habeas. So, a mistrial is declared. ' sorry.
- We can retry this. (/4) : '
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Mr. Detch now requests this Court fo issue a Wit of Prohibition against Judge Rowe to
prevent him from assessing court costs against him or from retrying the case against the
Defendant. He a.rgues that a retrial would hmount to double jeopardy to his client and that
assessing court costs against him was improper.

&-;inicab!e Law

In'detenﬁining whether to entertair and issue the writ of prohibition for cases not

involving an absence of jurisdiction but only where it is claimed that the lower tribunal

exceeded its legitimate powers, thiz Court will examine five factors: (1) whether the party
seeking the writ has no other adequate means, such as direct appeal, to obtain the desired
relief; (2) whether the petitioner will be damaged or prejudiced in a way that is not

correctable on appeal; (3) whether the lower tribunal's order is clearly erroneous as a

matter of law; (4) whether the lowgr tribunal’s order is an oft repeated error or manifests

persistent disregard for either procgdural or substantive law; and (5) whether the lower
~_ tribunal's order raises new and important problems or issues of law of first impression.

These factors are general guidelings that serve as a useful starting point for determining

whether a discretionary writ of prqhibition should issue. Although all five factors need

not be satisfied, it is clear that the {hird factor, the existence of clear error as a matter of
law, should be given substantial weight, -

Syl. P. 4, State ex rel- Hoover v. Berger, 199 W.Va. 12, 483 S.E.2d 12 (1996)

“Tcnnihation of a ctiminal trial arjsing from a manifest necessity will not result in double
jeopardy barring a retrial.” Syl. Pt, 4, Keller v. Ferguson, 177 W.Va. 616, 355 S.E.2d 405
{1 '987),. “The term ‘manifest neceséity’ covers a'broad spectrum of situations which in some
instances bear little relationship to the lite ral meaning of this phrase."’ Id. at 620, 409. “Where
the circumstances which force a trial courf to declare a mistrial are unforeseéable and make the
completion of the trial impossible, a maniNfest necessity will be found to exist and double
Jjeopardy will not be found to bar retrial.” \State v. Gibson, 181 W.Va. 747, 384 8.E.2d 358
(1989).

* When a defense attorney is found fto have rendered ineffective assistance of counsel, this

Court has commonly allowed the case to be retried without a violation of double jeopardy. A . _
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~ good example of such a case is this Court’s very recent decision in State, ex rel. Humphries v.

McBride, WI, 1201056 (Decided on Apsil 19, 2007). In Humphries, the defendant filed a habeas

corpus petition alleging ineffective assistarice of counsel following his murder conviction, This

Court determined that the defendant had regeived ineffective ﬁssistancc of counsel and remanded

the matter for rettial. Thete was no mentidn of double jeopardy WOTTIes. Pefhaps not

coincidentatly, Mr. Detch served as defense counsel in that case as well. As stated, this Court

found him to be ineffective in that case as Judge Rowe did in the present case.

*A court ‘has inhert;nt power to do [all things that are reasonably necessary for the

administration of Justice within the scope df its Jjurisdiction.” 14 Am. Juris., Courts, section 171.

Syl. Pt. 1, State ex rel. Rees v. Hatcher, 214 W.Va. 746, 591 8.E.2d 304 (2003)(per curiam). |

Before i ‘ssﬁihg a sanction, a court mjust ensure it has an adequate foundation either

pursuant to the rules or by virtue offits inherent powers to exercise its authority. The Due

‘Process Clause of Section 10 of A?licle IIT of the West Virginia Constitution requires that
t

there exist a relationship between

e sanctioned party's misconduct and the matters in

, controversy such that the transgresgion threatens to interfere with the rightful decision of
the case. Thus, a court must ensure jany sanction imposed is fashioned to address th

-identified harm caus_t_:d by the partyls misconduct, -

1d. at Syl. Pt. 2.

In formulating the appropriate sanc

Initially, the court must identify the

a sanction. The court must explain

is appropriate. To determine what v
consider the seriousness of the cong

tion, a court shall be guided by equitable principles.
alleged wrongful conduct and determine if it warrants
ts reasons clearly on the record if it decides a sanction
Vill constitute an appropriate sanction, the court may
luct, the impact the conduct had in the case and in the

administration of justice, any mitigpting circumstances, and whether the conduct was an

isolated occurrence or was a pattery

Id at Syl. Pt. 3.

In Rees, supra, the trial judge conti;

defense attorney after the defendant compl

 of wrongdoing throughout the case.

nued the trial and assessed court costs against the

nined to the court that his attorney was not prepared.

This Court overturned the trial judge’s assissment of court costs on the basis that the defense
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.attorﬁey was denied due proct;:ss because hbs did not have the oppoﬂunity_to explain his actions.
. This Cqurt applanded the judgé’s desire to fun an e’fﬁéiant courtroom a_nd.his efforts tél protéct' ‘
 the rights of criminal défendénts. Id. at 757, 308. .Hiﬁwaver, this Court noted, “in [-hiS]. zeal to
| profect 'the deféndént’s rights, [the judge] failed to pm_vid;: [defense éounsel] with an opportunity |
to explain his.actiﬁns.” )7h
| | - Argu,amgmt

Mr. Deteh’s argumcﬁt that a retrial|of his client would armount to double jeopérdy is

‘baseless. Ré_ui al .ist corhmén fbfi’pwing a %-istrial so long as the mistrial was not the resuit of
prosecutorial misconduct or intent, _T_hé law c_learly'allq\%rs for rs_triai of a criminal dgfendaﬁ{ ifa
mistrial has beeh declared because of “manifest necessiiy.” lIn‘this case, J _udgg Rowe perforﬁled

- a Ien_gthy colloquy with Mr. Detch on the tecord regarding his trial preparation (or lack thereof).

This resultéd in Judge Rowe finding that Mr. Detéh had not properly prepared for trial and, -
| thgrefore, was i)roviding ineffective assist ce 6f counsel, A review of the transcript shiows that
Judge Rowe was justified in making such p finding. In light df this dctenniﬁation, completion of A
~ the trial was imessib]e and declaringé istrial was manifestly necessary. Under such
circumstances, double jeopardy does not prevent a retrial.
Mr. Deich’s argument regarding cpurt costs is also wdng. Though this case is similar to
.R_ees v. Hatcher, supra, it is not identical. | The Court in Rees prevented the trial judge from
assessing court costs agaillst the defense ittomey but only because the attorney in that -éase was
not provided the opportunity to explain his lack of preparation. In the present case, as shoWn in
the transcript, Judge Rowe provided Mr. Detch with ample opportunity to éxplain his actions
before declaring a mistrial and assessing ¢osts; Mr. Detch’s explanatioﬁs only served to buftress

Judge Rowe’s suspicion that h;: was not prepared for trial. Because Mr. Detch was afforded the
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op_portunity .to explain his actions, and J u_dg;é'Roﬁc-found such explaﬂ_atioﬁs inadequate,
assessing COurt_. costs against him was cdrﬁple_tély proper. In fact, assessihg costs to any other
party in this case wauld be the true injusticé. |
But for Mr. Datch’_s conduct, the trial would have gone forward to completicn and court
- costy assessed in theif ti/pical manner. Judge Rowe was ptapaied and ready to gé forwafd. The
S‘tate was pr.spais.:d'éhd ready to po forwar 3 '. Tﬁs jury had a.lreax_:_iy héard 'onle.day of .taétimony .
and was ready to go forward.” Mr. Detch, ¢n the other hand, was preparing his £Ase as the trial.
| progressed and, contr%ry to his _assertiéns, wés- tﬁe- sole reasdn the trial did not go forward to‘its
' cémpléfidn. Accordingly, assessing court costs against hun m this case wa.-s.proglajer.
Conclusion
For all of the reasons stated above,ja wnt of pr;)hibition should not be issued against_
| J_udgé Rowe Secausc .his'. actions were apptopriate énd not dicarlyrerronebus as a matter of la_w.
Retrial of Mr. Detch’s client wo.ul‘d not viglate do'uble_ jeopardy, Assessmcﬁt of court costs
againSt Mr. Detch was \;vithin.J udge Rowg ’s'inhércnt power and was appropriate because Mr.

Detch had ample opportunity to eﬁcplain his actions.
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